return to work the next day,  he would be discharged. _6/    Goff testified
that he told Weber and Wurschum that he would be unable  to work until
his doctor authorized his return.     Goff did not  report  to work on January 20,
1984.     On January 21,  he received a letter from Y&O dated  the  previous
day informing him that he was discharged  for failing to report to work.
The letter stated that Goff's "allegation of not  being able to work has
not been documented by medical  certification" and noted  that the  results
of Coff's medical  examination on January 13 did not  indicate any reason
that would prevent Goff from working underground.     On January 30,   1984,
Goff  took a medical release dated January 24,  1984,   to  Weber,  who  indicated
that Y&O was not hiring.

On July 2,  1984,  Goff received a letter from MSHA stating that
based on the chest x-ray reports he had sent  to MSHA on January 14,
pneumoconiosis was Indicated and he was  eligible under Part 90 to work
in an area of the mine with an average concentration of  respirable dust
at or below 1.0 mg/m3 of air.     On August 8,   1984,   however,   Goff was further
advised by MSHA that because he no longer was  employed  at an underground
coal mine,   Part 90 status was not applicable  to him.

In concluding that Y&O did not discharge Goff unlawfully,   the judge
noted that for Goff to establish a violation of section 105(c)(l),   Goff
had to prove that he engaged in protected activity and  that his discharge
was motivated  in any part by the protected  activity.     8 FMSHRC at  743.
(Citing to Secretary on behalf of Pasula v.   Consolidation Coal Co. ,
2 FMSHRC 2786,  2799   (October 1980),  rev'd on other grounds sub,  nom,
Consolidation Coal Co.  v. Marshall,  663F.2d  1211   (3rd Cir.   1981).)
With respect to the motivational Issue,   the judge indicated  that  there
was no evidence that any Y&O personnel knew,   prior to Goff's discharge,
that he had filed a Part 90 application.     8 FMSHRC at  743-44.     In  addition,
the judge concluded that Y&O officials could  reasonably have given
greater weight to  the medical evidence they obtained  from   the Wheeling
Park Hospital medical evaluation of Goff,  which indicated  that Goff did
not have pneumoconiosis and was capable of working.     8 FMSHRC at  744.

67Dr.   Elliott stated in his medical report;

Chest x-ray was within normal limits.     No  evidence  of pneumo-
coniosis was seen.

There was no evidence of any significant respiratory or
pulmonary disease physiologically.

I find no medical reason at this time  that would  prevent Mr.
Goff from being able to work underground as a supervisor.

8 FMSHRC at 742-43.
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